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February 5, 2018

BY ELECTRONIC TRANSMISSION (darren.king@vanir.com; ina.holzer@vanir.com)

Darren King, Capital Projects Budget Manager
Highline Public Schools District 401, Central Office
16675 Ambaum Boulevard SW

Burien, WA 98166

Ina Holzer

Highline Pubic Schools

17810 8™ Avenue South, Bldg. A
Burien, WA 98148

Re: NASBP Comment on the Statute of Limitations for the Performance Bond
Form in the Solicitation for the New Middle School at Glacier Site

Dear Mr. King and Ms. Holzer:

| am contacting you on behalf of the National Association of Surety Bond Producers (NASBP), a
national trade association of agencies employing professional surety bond producers, including
licensed resident and nonresident producers placing bid, performance and payment bonds in
the State of Washington and all other jurisdictions.

NASBP was recently forwarded a copy of the performance bond (Bond) that is part of the
solicitation for the Highline School District (District), New Middle School at Glacier Site (Project).
We have reviewed this Bond and have significant concerns about the lengthy statute of
limitations in the Bond. Paragraph 3 provides as follows:

Any suit under this bond must be instituted before the expiration of six years after the
School District’s discovery of the factual basis for its suit.

This six-year statute of limitations is counter to prevailing surety and construction industry
practices. Performance bonds typically have a statute of limitations of two years, which begins
to run from the date of breach, substantial completion, or final payment. This is found in two of
the industry’'s most well-used bond forms--American Institute of Architects and the
ConsensusDocs bond forms.

The six-year statute of limitations in the Bond substantially increases the risks to both the
contractor and the surety. Contractors and sureties evaluate the total risk exposure on a
project, including the duration of the risk. The longer the duration, the more risk involved, which
impacts pricing. Lengthy durations, such as a six-year exposure, pose considerable problems
for sureties. Such durations increase substantially the uncertainly regarding underwriting



projections. Simply put, sureties are less able to gauge the soundness and financial
wherewithal of a particular construction company for periods extending too far into the future.
This increased risk will almost certainly affect the number of contractors that are able to submit
bids for District projects. Any term or condition that substantially increases risk for the
contractor and the surety will impact the surety’s willingness to issue a bond on behalf of the
contractor for a project. Thus, this lengthy statute of limitations will almost certainly reduce
competition for the Project and ensure that the District—and the taxpayers—pay more for the
Project.

For this reason, NASBP respectfully requests your reconsideration of imposing a six-year
statute of limitations in the Bond. We respectfully recommend that you revise the Bond to
accord more with industry practices and standards. Alternatively, you may wish to consider
adopting the well-known standard bond forms developed by industry organizations, which could
be amended appropriately to address specific concerns. These include the American Institute of
Architects (AIA A312-2010 Performance Bond and Payment Bond), ConsensusDocs
(ConsensusDocs 260 Performance Bond and ConsensusDocs 261 Payment Bond), and
Engineers Joint Contract Documents Committee (EJCDC C-610 Performance Bond and EJCDC
C-615 Payment Bond). Among the benefits of these forms is that they are well-known in the
industry and have been well-tested in the court system.

| appreciate your consideration of our concerns, and | would be happy to answer any questions
you may have. Please feel free to contact me should you have any questions.

Sincerely,

M. e

Martha L. Perkins
General Counsel



