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July 19, 2017
BY ELECTRONIC TRANSMISSION (FrontofPlant@svcw.org)

Ms. Teresa Herrera, Owner’s Representative
Silicon Valley Clean Water

1400 Radio Road

Redwood City, CA 94065

Re: Front-of-Plant Project CIP #6013: Warranty Obligations and Bond
Terms

Dear Ms. Herrera;

I am contacting you on behalf of the National Association of Surety Bond Producers
(NASBP), a national trade association of agencies employing surety bond producers,
including licensed resident and nonresident producers placing bid, performance, and
payment bonds on both public and private projects in the State of California and all
other jurisdictions. NASBP was recently forwarded a copy of the Performance Bond
form (Bond) and the warranty provisions of the Contract for the Front-of-Plant Project
(Project). We have reviewed the Bond terms and warranty provisions, which are
counter to prevailing surety and construction industry practices and are highly likely to
limit competition and increase the amount of the bid proposals for the Project.

The Contract and the Bond contain long-term warranty provisions that substantially
increase the risks to both the contractor and the surety. In addition, the warranty
language as a whole is ambiguous and unclear, making it even more difficult for the
surety to assess the risk and issue surety credit to a contractor.

Section 13.1 of the Request for Proposal (RFP) requires the Design-Builder to provide:

. . . a 5-year warranty on all furnished labor and materials, commencing on the
date of Final Completion of all Work under the Agreement. In the event that any
provision of the Contract Documents identifies a warranty period longer than 5-
years, the Design-Builder shall warrant the specified item for the longer period.
Moreover, in the event that corrective work is required under the Design-Builder
Warranty, a 5-year warranty shall apply to the corrected work covering any
discrepancies and defects in the corrected work that are discovered after the
corrected work is accepted.

The Design-Life Warranty under Section 13.4 of the RFP, however, provides as follows:



The Design-Builder shall warrant that the Project Facilities shall function as
designed for the entire period of their intended design-lives. The design-life of
the overall Project is 50 years although individual systems and components may
have shorter design of service lives as set forth in the Base Design Criteria. The
design-life warranty pursuant to this Agreement shall apply to any defects that
indicate that the Facilities will not function as designed for their designated lives
that are discovered within ten years of Final Completion of the Work.

The Bond provides for a warranty period that will:

... hold for a period of ten (10) years, . . . from the date of Acceptance of said
Work, and resulting from or caused by defective materials or faulty workmanship
in the prosecution of the work done, design work, or failure to satisfy the design-
life warranty as set forth in the Contract . . . .

It is unclear whether the Contractor's obligation under the Design-Life Warranty is
intended to be for a period of 10 or 50 years. If the duration is intended to be 50 years,
It is commercially unviable and extremely onerous to compel a contractor to warrant the
Facilities for the entire period of its design life—50 years.

In addition, even though Section 13.3 of the RFP requires the contractor to “obtain
manufacturers’ warranties for all equipment procured and installed on the Project” and
to “assign all such warranties to the Owner,” it appears that the intent of the long-term
warranties is for the contractor to function as a co-guarantor of warranties provided by
the manufacturer or supplier of any equipment, material, or supplies incorporated into
the Project. This is an onerous obligation for contractors and not standard in the
industry.

A lengthy warranty period, such as one of more than five years, imposes on the
contractor considerable problems from a surety underwriting perspective. Sureties are
usually comfortable in covering a warranty obligation of several years. Durations longer
than five years increase substantially the uncertainty regarding underwriting projections
about the contractor’s financial future viability. Sureties cannot gauge the soundness
and financial wherewithal of a particular construction company for periods extending too
far into the future.

Furthermore, long warranty obligations reduce competition from the standpoint of
eliminating from the bidder/proposer pool all but the largest contractors, since only large
contractors can shoulder the higher risks inherent in such contracts. Small contractors
are precluded, for they likely will not have the sophistication to adequately price such
long-term warranty obligations and likely will not have a sufficient level of financial
capital on hand to provide the surety company with assurance of the small contractor’s
fiscal strength and ability over an extended period of time.

NASBP also has significant concerns about the Bond provision that allows the obligee,
in its sole discretion, the option to determine the penal sum of the Bond for the



applicable warranty period from between 20 to 100 percent. Such a provision creates
uncertainty from an underwriting perspective and likely will negatively impact bond
availability and pricing.

Other terms of the Bond are cause for NASBP’s concern. The Bond is conditioned on
the principal’'s performance of all its obligations under the contract. This is neither
equitable nor is it standard in the industry. The standard is that, in addition to the
principal’s performance of all its obligations under the Contract, the obligee must not be
in default of its obligations under the Contract in order to make a valid claim under the
Bond. Otherwise, the obligee could breach its obligations under the contract and
nonetheless seek benefits under the Bond.

Other terms of the Bond are non-standard and quite onerous. There is no provision for
a pre-default meeting between the parties, which is both a standard provision and good
business practice. Such a procedure can often allow the parties to resolve disputes
expeditiously and cost effectively. The Bond provides only for limited options to the
surety after the contractor is declared in default. The surety is not afforded the
opportunity to arrange for completion upon the contractor's default and termination.
Such a provision should be included in the Bond, as it could potentially mitigate
damages. In addition, the surety should have the option to complete the contract or
tender another contractor to complete when the obligee default terminates the
contractor.

The Bond should have an unambiguous statement that the surety’s liability is limited to
the penal sum of the Bond. The current Bond states no such limitation, and without it
the surety’s risk may not be limited to the penal sum. Sureties are reluctant to write
bonds without a penal sum limitation, causing competition to be reduced, leading to an
increased cost of the Project.

The warranty provisions in the RFP and the Bond and some of the other Bond terms put
both the contractor and the surety at much greater risk, which will restrict competition
and increase the costs of the Project. NASBP respectfully requests that SVCW
consider revising the warranty period to a more standard period and consider using a
standard bond form, such as the American Institute of Architects A312 bond forms, in
the interest of robust competitive proposals and lower Project costs.

Please let me know if you would like to discuss this matter. Thank you for your prompt
consideration of and attention to NASBP’s concerns.

Yours sincerely,

Wecthoe 2. frkins

Martha L. Perkins
General Counsel



