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Contractors are frequently 
delayed by government ac-
tion or inaction, and con-
tractors frequently turn to 
the Government Delay of 
Work clause, Federal Acqui-
sition Regulation (FAR) 
52.242-17, as a means of re-
covering the costs incurred 
from government-caused 
delay. The Government 
Delay of Work clause, how-

ever, is an arguably inflexible contract provision that can 
hinder contractors’ ability to recover delay-related costs. 
Notice requirements, the exclusion of profit from any re-
covery, and the otherwise narrow application of the clause 
can prevent contractors from recouping all their costs from 
government delay. Therefore, an alternative basis of recov-
ery to the Government Delay of Work clause can provide 
substantial value to contractors.

This article analyzes two alternative breach of contract 
theories that contractors can pursue: Recovery under a 
“cardinal delay” theory and recovery under a “partial reme-
dy” theory. These theories are particularly attractive, as 
they provide an exception to the general rule against 
breach of contract actions when a remedy-granting clause 
provides an avenue of relief, such as that provided by the 
Government Delay of Work clause. Set forth below is an 
analysis of these two alternative theories, preceded by a 
short analysis of the general rule regarding breach of con-
tract actions and their relation to remedy-granting clauses.

The General Rule
The general, well-established rule is that a contractor can-
not maintain a breach of contract claim for government-
caused delay when contractual relief is otherwise available.1 
This rule emanates from the principle that a contractor 
must exhaust its administrative contractual remedies if a 
contract provides relief for a particular dispute.2 According-
ly, for those contracts that contain the Government Delay 
of Work clause,3 breach claims for government delay are ar-
guably precluded, as the clause provides the mechanism for 
contractual relief arising from a government-caused delay 
of contract performance.4 

The government’s ability to bar a breach claim is no 
small matter, as a breach of contract can result in the re-
covery of profit, while the Government Delay of Work 

W. Barron A. Avery is an associate in the Government Contracts  
Practice Group at Wiley Rein, LLP.

Alternative Delay-Based Entitlement Theories to 
the Government Delay of Work Clause
BY W. BARRON A. AVERY

clause specifically denies such recovery.5 Moreover, the gov-
ernment’s ability to bar breach claims is particularly trou-
blesome in those situations in which breach is a more at-
tractive theory of entitlement than one under the 
Government Delay of Work clause.6 Notwithstanding this 
general rule against breach claims for government delay, 
however, the boards of contract appeals have developed 
two exceptions that allow recovery under a breach theory 
when the government delays a contractor’s performance. 7

Cardinal Delay
One method contractors can use to overcome the Govern-
ment Delay of Work clause is through the concept of “car-
dinal delay,” in which the government’s delay was so “pro-
found” that it should be deemed outside the scope of the 
contract and, therefore, not remediable under the con-
tract’s clauses.8 In other words, the contractor can argue 
that the delay was so significant that the contract (includ-
ing the contract’s Government Delay of Work clause) no 
longer applies. This breach-based approach was first ac-
knowledged by the Armed Services Board of Contract Ap-
peals in Godwin Equipment, Inc.,9 and then tentatively em-
braced in Selpa Construction & Rental Corp.10 by the Postal 
Service Board of Contract Appeals. 

In Godwin Equipment, Inc., the board embraced the 
concept of cardinal delay, explaining that “in some unusual 
cases, the breach has been so profound that it was deemed 
to be outside the scope of the contract and, therefore, not 
remediable under the contract clauses.”11 The board then 
noted that while this principle generally applied to cardinal 
changes, “the same logic would seem to dictate that gov-
ernment delays of like magnitude should be treated in the 
same fashion.”12 Thus, Goodwin Equipment, Inc., clearly 
embraced the concept of cardinal delay; however, the 
board failed to establish what magnitude of delay is neces-
sary to invoke the cardinal delay concept.13

More recently, and in the only decision since Goodwin 
Equipment, Inc., in which a court or board has applied the 
cardinal delay theory, the board in Selpa Construction & 
Rental Corp. analyzed whether a particular delay was of a 
sufficient magnitude to invoke the cardinal delay concept. 
In Selpa Construction & Rental Corp., a contractor appealed 
the termination for default of a contract to make improve-
ments to a building to be used as a post office.14 Extensive 
delays caused by defective plans, differing site conditions, 
and other changes led to a bilateral modification of the 
contract, including the extension of deadlines.15 At the end 
of these extensions, the government terminated the con-
tract because work remained unfinished.16 The contractor 
argued that cardinal delay should excuse its performance 
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and prevent termination of the contract for default.  “As-
suming, without deciding, the viability of [the cardinal 
delay theory],” the board found that a delay of 138 days did 
not constitute cardinal delay.18 Therefore, although the 
board failed to establish a clear standard, the board at least 
indicated that a delay of 138 days under the circumstances 
was insufficient to invoke the cardinal delay concept. 

Following the precedent provided in Godwin Equipment, 
Inc., and Selpa Construction & Rental Corp., contractors 
pursuing delay-based claims can arguably proceed under a 
breach theory rather than under a contract’s Government 
Delay of Work clause. Although the standard by which a 
cardinal delay can be judged is far from developed—at least 
as compared to the more developed case law under the car-
dinal change doctrine—contractors nevertheless have a 
viable option to pursue a breach claim. Put simply, delays 
that are so profound as to be of a magnitude of a cardinal 
change lend themselves to cardinal delay, meaning that a 
breach claim can proceed even in the face of the Govern-
ment Delay of Work clause.

Partial Remedy
Yet another means for contractors to attempt to overcome 
the Government Delay of Work clause and maintain a 
breach claim for government-caused delay is through the 
partial remedy line of authority, in which boards allow re-
covery under a breach theory when a contract clause could 
provide only a “partial remedy.”19 This line of authority rec-
ognizes that, although a remedy-granting clause may pro-
vide some relief to a contractor, such clauses cannot always 
fully satisfy a contactor’s injury.20 Therefore, if a contractor 

can establish that the Government Delay of Work clause 
cannot provide full relief, the contractor can maintain a 
breach claim for certain costs.21 

This partial remedy concept is most clearly illustrated in 
Marine Hydraulics, Inc., in which the board stated that a 
contractor could recover indirect “cross-contractual 
costs”22 from government-caused delay that were unrecov-
erable under the Government Delay of Work clause.23 Re-
covery under the Government Delay of Work clause was 
arguably unallowable in that case, as the clause only al-
lowed for an equitable adjustment stemming from an in-
crease in performance of the contract in which the govern-
ment delayed performance,24 and the increased costs 
sought by the contractor arose in a separate, otherwise un-
related contract.25 Because these costs could not be recov-
ered under the contract’s terms, and because the Govern-
ment Delay of Work clause did not specifically prohibit the 

type of cross-contractual costs sought, the board allowed 
the contractor’s breach of contract claim to continue.26 

As demonstrated in Marine Hydraulics, Inc., however, the 
circumstances in which a contractor can pursue this partial 
remedy theory are quite limited, as the costs sought must fall 
outside of what can be recovered under the Government 
Delay of Work clause.27 Although the boards’ decisions are 
unclear, contractors may also have to establish that at least 
some delay-related costs are recoverable under the Govern-
ment Delay of Work clause.28 This unique set of circum-
stances means that the partial remedy theory is unlikely to 
be of use to most contractors in most situations; however, 
contractors should still be aware of the potential entitlement 
theory. In certain situations, the partial remedy theory will 
provide a welcomed avenue of relief from the strict require-
ments of the Government Delay of Work clause. 

Conclusion
Contractors seeking to recover delay-related costs are not 
entirely limited to recovery under the Government Delay 
of Work clause. Cardinal delay offers the contractor an al-
ternative entitlement theory, so long as the contractor can 
show that the government’s delay was so profound that it 
rendered the contract inoperable. The partial remedy line 
of authority provides yet another alternative to the Gov-
ernment Delay of Work clause; however, the circumstances 
in which a contractor seeks costs that cannot be recovered 
under the clause means that the theory is probably of limit-
ed use. Indeed, the limited circumstances in which a con-
tractor can show a cardinal delay means that the cardinal 
delay theory is also of limited use. Nevertheless, unique sit-
uations will almost certainly arise where these theories will 
provide useful tools for contractors seeking to recover costs 
arising from the government’s delay of performance.    PL
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